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MINUTES OF THE MEETING HELD
ON 28 APRIL 1994

Chairman: Mr. O. Lundby (Norway)

The Committee on Subsidies on Countervailing Measures ("the Committee") held a regular
meeting on 28 April 1994.

The Committee adopted the following agenda:

A.

B.

Election of officers

Examination of countervailing duty laws and/or regulations of signatories of the
Agreement (SCM/1 and addenda)

@) Brazil (SCM/1/Add.26/Suppl.3)

(ii) Colombia (SCM/1/Add.29/Suppl.1)
(iii) Korea (SCM/1/Add.13/Rev.1/Suppl.2)
(iv) Other legislation

Notification of subsidies under Article XVI:1 of the General Agreement
@) Updating notifications due in 1994 (L/7375 and addenda)

(ii) Full notifications due in 1993 (L/7162 and addenda)

(iii) Full notifications due in 1990 (L/6630 and addenda)

Semi-annual reports of countervailing duty actions taken within the period 1 July 1993-
31 December 1993 (SCM/180 and addenda)

Reports on all preliminary or final countervailing duty actions (SCM/W/302 and 306)
United States - Countervailing duties on certain carbon steel flat products from several
member states of the EC - Request for the establishment of a panel (SCM/182 and
Corr.1)

Brazil - Imposition of provisional and definitive duties on milk powder and certain
types of milk from the EEC - Report of the Panel (SCM/179 and Corr.1)

United States - Imposition of countervailing duties on imports of fresh and chilled
Atlantic salmon from Norway - Report of the Panel (SCM/153)

United States - Countervailing duties on non-rubber footwear from Brazil - Report
of the Panel (SCM/94 and 96)
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J. Germany Exchange Rate Scheme for Deutsche Airbus - Report of the Panel (SCM/142)
K. EEC subsidies on exports of pasta products - Report of the Panel (SCM/43)
L. EEC subsidies on exports of wheat flour - Report of the Panel (SCM/42)
M. Canada - Imposition of countervailing duties on imports of boneless manufacturing
beef from the EEC - Report of the Panel (SCM/85)
N. Other business
& 3 Date of the next regular meeting

A. Election of Officers
3. Mr. Ole Lundby was elected Chairman. Mr. Asaf Ghafoor was elected Vice-Chairman.

B. Examination of countervailing duty laws and/or regulations of signatories of the Agreement
(ADP/1 and addenda)

@) Brazil (SCM/1/Add.26/Suppl.3)
4. The Chairman noted that the EC had submitted written questions to Brazil regarding changes
to Brazil’s legislation in document SCM/W/300. Brazil had provided preliminary oral replies to the
questions at its last regular meeting and had recently submitted answers which were circulated to the
Committee as SCM/W/307.
B The delegate of the EC thanked Brazil for its responses to the EC’s questions.
6. The Committee concluded its examination of Brazil’s legislation.

(i) Colombia (SCM/1/Add.29/Rev.1)
T The Chairman recalled that changes to Colombia’s legislation had been circulated in document
SCM/1/Add.29/Rev.1. The EC had submitted written questions to Colombia in document SCM/W/299.
Colombia had provided oral replies at the last regular meeting.
8. The delegate of the EC thanked Colombia for its written responses.

9. The Chairman recalled that on 25 January 1994 Canada had also submitted written questions
to Colombia in document SCM/W/304.

10. The delegate of Colombia noted that answers to Canada’s questions had been submitted recently
but had not yet been circulated to the Committee.

11. The Committee decided to revert the item at its next regular meeting following the circulation
of written answers to the questions posed Canada.
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(iii)  Korea (SCM/1/Add.13/Rev.1/Suppl.2)

12. The Chairman recalled that Canada had posed questions to Korea similar to those Canada had
posed to Korea in the Anti-Dumping Committee, in relation to changes to Korea’s legislation notified
inSCM/1/Add.13/Rev.1/Suppl.2. Korea had responded to the questions in ADP/W/334 in a document
circulated to the Anti-Dumping Committee in ADP/W/356.

13. The delegate of Canada noted that the answers provided by Korea were sufficient but asked
that those answers be circulated as an SCM document to the Committee.

14. The Committee took note of the statements made and concluded its consideration of Korea’s
legislation.

>iv) Other legislation

(a) Uruguay (SCM/M/67, paragraphs 42-44)

15. The Chairman recalled that the EC had, in writing, and at the last regular meeting of the
Committee, posed certain questions to Uruguay regarding a decree that had not been notified to the
Committee. Uruguay had provided preliminary answers and had indicated that detailed information
would be submitted to the Committee.

16. The delegate of Uruguay noted that the Executive Decree dated 6 July 1993 enabling the Ministry
of the Economy of Uruguay to fix minimum export prices for imported products would be notified
to the Committee. A transitional/provisional decree taking into account the commitments undertaken
in the new Agreement on Subsidies and Countervailing Measures had also been enacted recently. The
first mentioned decree was announced in the Trade Policy Review Meeting in June 1992 and involved
the total elimination of reference prices and the gradual elimination of minimum export prices. He
noted that the minimum export prices that existed now only applied to a very limited number of tariff
lines, and had no significant effects or impact on trade. The delegation of Uruguay was willing to
provide any further information concerning the decrees on a bilateral basis to any delegation.

17. The Chairman noted that the Uruguayan delegation would notify the Committee in writing
of the Decree.

18. The Committee took note of the fact that Uruguay would provide written notification to the
Committee. The Committee decided to revert to the matter at the next regular meeting of the Committee.

(b) Israel (SCM/M/67, paras 44-45)

19. The Chairman recalled that at the last regular meeting Canada asked Israel whether it intended
to notify certain legislation which had not been notified to the Committee. The Chairman had indicated
that he would inform Israel of the question posed to it by Canada as no representative of Israel was
present at the last meeting. The previous Chairman had sent a letter to the Ambassador of Israel on
25 November last year in that respect.

20. The delegate of Canada appreciated the Chairman’s efforts to try to elicit a response from Israel.
Canada remained interested in a response.

21. The Chairman observed that he understood Israel had legislation in place and had produced
an unofficial translation of the legislation. The Chairman noted that the time that had elapsed between
1991 and the meeting should be sufficient to obtain an official translation.
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22. The Committee took note of the statements made and decided to revert to the matter at the
next regular meeting.

C. Notification of subsidies under Article XVI:1 of the General Agreement
(i) Updating notifications due in 1994 (L/7375 and addenda)

23, The Chairman noted that in accordance with the decision of the CONTRACTING PARTIES
at its twelfth session, every contracting party should submit an updated response to the questionnaire
on subsidies. An invitation to provide such responses had been circulated on 11 January 1994. Only
Hong Kong in Add.1 to L/7375, Sweden and Australia had responded to that invitation. Due to the
recent receipt of the latter two notifications, they had not yet been circulated to the Committee. He
encouraged all signatories to promptly notify their subsidies as requested in document L/7375 and
required by Article XVI:1 of the General Agreement.

24. The Committee decided to revert to the item at its next regular meeting.
(ii) Full notifications due in 1993 (L/7162 and addenda)

25. The Chairman noted that in accordance with the decision of the CONTRACTING PARTIES
at the twelfth session, each contracting party should submit every third year new and full responses
to the questionnaire on subsidies. An invitation to provide such responses had been circulated on
11 January 1993 (L/7162). Notifications had been received from Hong Kong (Add.1), New Zealand
(Add.2), Peru (Add.4), Australia (Add.5), Canada (Add.6), Finland (Add.7), Colombia (Add.8), Chile
(Add. 9), Uruguay (Add.10), Brazil (Add.11), Norway (Add.12), Austria (Add.13 and Suppl.1),
Switzerland (Add.14), Sweden (Add.15), Indonesia (Add.16), the Philippines (Add.17) and Turkey
(Add.18). No notifications had been received from the EC, India, Israel, Japan, Korea, Pakistan and
the United States.

26. The Chairman recalled that at its last meeting the Committee had agreed to hold a special meeting
to review those notifications. In the absence of notifications from, inter alia, the three largest trading
powers and one of the largest developing nations in the GATT system, he could not see how such a
meeting could be held. The special meeting, therefore, would be held once notifications had been
received from those signatories who had not yet provided them.

21. The delegate of the EC stated that the EC was very close to the completion of the document
for most sectors notified. The resulting document would be combined with the update requested at
the beginning of 1994, for most of the sectors notified.

28. The delegate of India was unable to say when the notification could be provided.

29. The delegate of Japan stated that Japan would submit the full notification as soon as possible.

30. The delegate of Korea indicated the notification would be provided as soon as possible.

31, The delegate of Pakistan stated that Pakistan would try to provide the notification before June
this year.

32. The delegate of the United States noted that the United States was treating the overdue notification
as a matter of urgency.
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33. The Committee took note of the statements made and decided to revert the item at a subsequent
meeting of the Committee.

(iii) Full notifications due in 1990 (L/6630 and addenda)

34. The Chairman observed that, as the previous Chairman had noted at the last regular meeting
of the Committee, the United States had not answered questions posed by Australia in SCM/W/283
with respect to the United States’ notification. Accordingly, the Committee had agreed to keep this
matter on the agenda pending written responses to these questions.

35. The delegate of the United States apologised for the delay, and advised the response would
be provided in a matter of days.

36. The delegate of Australia thanked the United States delegation for its advice that a written
response to Australia’s questions was imminent. He hoped that the Committee could conclude the
item at the next regular meeting.

37. The Committee took note of the statements made and decided to revert to the matter at the
next regular meeting of the Committee.

D. Semi-annual reports of countervailing duty actions taken within the period 1 July to
31 December 1993 (SCM/180 and addenda)

38. The Chairman recalled that an invitation to submit Semi-Annual Reports under Article 2:16
of the Agreement was circulated on 12 January 1994 in SCM/180. To date the EC (Add.2),
New Zealand (Add.3), Brazil (Add.4), Australia (Add.5), the United States (Add.6) and Canada (Add.7)
had notified actions. Inaddition Colombia had very recently notified that it had taken actions. Austria,
Chile, Egypt, Hong Kong, India, Indonesia, Japan, Korea, Norway, Pakistan, the Philippines, Poland,
Sweden and Switzerland had notified that they had taken no actions during this period. Singapore,
an observer, had notified the Committee that it had taken no actions during the period. Israel and
Uruguay had not submitted notifications.

39. The Chairman asked Israel and Uruguay whether they had taken countervailing actions and
when they would submit a written notification in response to SCM/180.

40. The delegate of Uruguay stated that Uruguay had not taken any countervailing duty action,
and would provide written notification to the Committee as soon as possible.

41. The Chairman asked for comments in relation to the notifications received.

42. No comments “;ere made.

43, The Committee took note of the statement made by Uruguay.

E. Reports on all preliminary or final countervailing duty actions (SCM/W/302 and 306)

4. The Chairman recalled that reports had been received from Canada, the EC and the United States.
The Chairman urged any signatory which had taken countervailing actions to report those actions.

45. No comments were made in relation to the reports.

46. The Committee took note that there were no comments made.
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47. The Chairman stated that he was extremely concerned about a tendency among signatories
not to take the notification obligations of Article XVI and of this Agreement seriously. It seemed to
him that this did not bode well for the effective operation of the new Final Act Agreement on Subsidies
and Countervailing Measures. Successful implementation of the new Subsidies Agreement would depend
oncooperation and transparency by all Members. The new Agreement contained notification procedures
related, amongst other things, to transitional rules for prohibited subsidies, to non-actionable subsidies
and to subsidies provided by countries in transformation to market economies as well as existing subsidies
legislation and countervailing action notifications. Many of the Agreement’s provisions simply would
not function unless those notification requirements were taken seriously. If even the relatively small
group of signatories to the current Agreement failed to comply with the notification requirements, it
would be even harder to convince the membership as a whole of the WTO to do so. He strongly urged
all signatories to make maximum efforts to comply with the notification obligations.

F. United States - Countervailing duties on certain carbon steel flat products from several member
States from the EC - Request by the EC for the establishment of a Panel (SCM/182 and Corr. 1)

48. The Chairman recalled that the EC requested conciliation on this matter in document SCM/176
and Add.1 and that the matter had been the subject of conciliation at a regular meeting of the Committee
on27 and 28 October 1993, and thereafter at a special meeting of the Committee on 10 November 1993.
The EC had now requested the establishment of a Panel with respect to the matter. The request and
the bases therefore had been circulated in SCM/182 and Corr.1.

49. The delegate of the EC recalled that recently the Committee had discussed a number of
countervailing duty decisions by the United States against a number of steel products involving many
signatories of the Subsidies Code. The Committee was therefore aware of the serious concerns raised
by those cases.

50. He recalled that the Committee had decided in June 1993 to establish a Panel to decide on a
number of issues in respect of the duties imposed by the United States on imports of lead and bismuth
bar steel originating in France, the UK and Germany. That Panel had not yet presented its conclusions.
In the meantime the United States had again imposed countervailing duties on a number of other steel
products. It was in respect of issues arising in those other cases, that the EC now asked for the
establishment of a Panel.

51. The Community had held several rounds of consultations with the United States on the
preliminary subsidy and injury findings and the final subsidy and injury findings concerning flat rolled
steel products. A number of those issues were subsequently raised in two conciliation meetings by
this Committee. A large number of issues remained unresolved. The United States and the Community
had fundamental differences concerning the interpretation of key provisions of the Subsidies Code and
of their underlying rationale.

32, The Community therefore requested the establishment of a Panel in respect of several aspects
of the countervailing duty methodology used by the United States. The Community reserved its rights
under the Code in respect of all other issues concerning the US methodology that were not explicitly
raised in the Panel request, and also in relation to the preliminary and definitive injury determinations
in the flat-rolled steel investigations carried out by the United States.

53. There were two issues that the EC wished to highlight to the Committee. They were the
treatment of subsidies that had been granted prior to the privatization of the company and the treatment
of social subsidies.
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54. Concerning pre-privatization subsidies, the EC was of the view that the imposition of
countervailing duties could only be justified if it was demonstrated that subsidies were granted to a
beneficiary of such subsidies. In the case of privatization at full market value, the newly formed
company could not have the benefit of subsidies that were granted in the past to a state-owned company.
This was because when a company had been sold at full market value, any remaining benefits from
previous subsidies would be neutralized. The United States, however, had wilfully chosen to ignore
this by making an irrebuttable presumption that a benefit received in the past would remain with a
company, whatever had subsequently happened to that company. The EC considered that the
United States had acted contrary to provisions of the Code, notably Article 4:2, and that the US findings
were irrational.

55. The US had countervailed social subsidies supplied by governments to laid-off workers or to
retirees from steel companies. The EC considered it clear that this kind of assistance benefitted persons,
not companies. Countervailing duties could only be justified if the social subsidies had relieved the
companies from legal obligations towards previous workers. But nothing of this kind had been
demonstrated by the United States. The United States had made unwarranted assumptions, without
examining the facts.

56. The EC did not seek an administrative review of the decision. The EC asked that the Committee,
assisted by a Panel, clearly indicate how far the Code permitted signatories to extend application of
their countervailing duty laws. .

57. In this case the EC was not asking for the definition of issues left open by the negotiators of
the Code, but for a determination whether the United States decision was in accord with international
law, economic rationality, ordinary logic and with the facts available in each of those cases.

58. The representative of the United States stated that his government believed that the United States
had acted in conformity with its obligations under the Agreement, but accepted the EC’s right to request
a panel.

39, The delegate of Japan reserved Japan’s rights to participate in the Panel.

60. In accordance with the provisions of Article 18:1 of the Agreement, the Committee established
a Panel as requested by the EC.

61. The Chairman noted that Article 18:1 set out the terms of reference that normally applied to
panels under the Agreement. The parties in this case had not proposed modified terms of reference.
In accordance with the terms of Article XVIII:1, therefore, the terms of reference of the panel were
as follows:

"To review the facts of the matter referred to the Committee by the EC in SCM/182
and Corrigendum 1 and, in the light of such facts, to present to the Committee its
findings concerning the rights and obligations of the signatories party to the dispute
under the relevant provisions of the General Agreement as interpreted and applied by
the Agreement on Interpretation and Application of Articles VI, XVI and XXIII of
the General Agreement."

62. In accordance with Article 18:3, the Committee authorized the Chairman to decide the
composition of the panel in consultation with the parties concerned.
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G. Brazil sition of provisional and definitive duties on milk powder and certain of milk

from the EEC - Report of the Panel (SCM/179 and Corr.1)

63. The Chairman recalled that the Report of the Panel was circulated to the Committee on
27 January 1994.

64. Mr. Trainor, member of the Panel, made the following statement.

65. The panel was comprised of Mr. Thomas A. Bernes, as Chairman, Mr. Antonio Buencamino
and Mr. Mark Trainor. The panel was established by the Committee on 25 January 1993, and started
its work in March 1993. As indicated in SCM/164, the terms of reference of the Panel were:

"To review the facts of the matter referred to the Committee by the EC in SCM/155
and in the light of such facts to present to the Committee its findings concerning the
rights and obligations of signatories party to the dispute under the relevant provisions
of the General Agreement as interpreted and applied by the Agreement on Interpretation
and Application of Articles VI, XVI and XXIII of the General Agreement."

The matter dealt with the imposition by Brazil of provisional and definitive countervailing duties on
milk powder and certain types of milk from the EEC.

66. The Panel met with the two parties to the dispute on 22-23 April and 17-18 June 1993. At
those meetings, and in reply to the questions by the Panel, the parties had made detailed submissions
to the Panel. In addition to the submissions by the parties to the dispute, the Panel also received a
written submission from the United States. The United States and Australia have reserved their rights
to present their view to the Panel. The Panel considered the available submissions and information
carefully and presented its findings and conclusions to the parties to the dispute on 16 December 1993.
As no mutually satisfactory solution to the dispute could be reached within the time allotted by the
parties to the dispute, the Report was circulated to the Committee on 27 January 1994, in documents
SCM/179 and Corr. 1. Corrigendum 1 informed the Committee about the appropriate date for document
SCM/179.

67. Details of the Panel’s findings and conclusions on the issues raised by the parties were contained
in paragraphs 196-367 of the Report. The conclusions of the Panel were summarized in paragraph 368
of the Report. The Panel concluded that (1) the imposition by Brazil of provisional countervailing
duties on imports of milk powder and certain types of milk was inconsistent with Brazil’s obligations
under Articles 5:1 and 1 of the Agreement, (2) the imposition by Brazil of definitive countervailing
duties on imports of milk powder from the EEC was inconsistent with Brazil’s obligations under
Articles 6:1-4 and 1 of the Agreement; and (3) the imposition by Brazil of definitive countervailing
duties on imports of certain types of milk from the EEC was inconsistent with Brazil’s obligations
under Articles 6:14 and 1 of the Agreement. The recommendation of the panel to the Committee
of Subsidies and Countervailing Measures was contained in paragraph 369. The Panel recommended
that the Committee request Brazil to bring its measures into conformity with its obligations under the
Agreement. The Panel suggested that the Committee request Brazil to cease applying the countervailing
duty on imports of milk powder and certain types of milk from the EEC. The Panel considered that
by submitting the Report contained in SCM/179 and Corr.1 to the Committee on Subsidies and
Countervailing Measures it had fulfilled its mandate.

68. The representative of the EC observed that the Community welcomed the Report of the Panel.
The EC noted that the Report upheld its position concerning the lack of conformity of the countervailing
duties with the Subsidies Code. The Panel, in paragraph 368 of its Report, had concluded that: (a) the
imposition by Brazil of provisional countervailing duties on imports of milk powder and certain types



SCM/M/69
Page 9

of milk from the EEC was inconsistent with Brazil’s obligations under Articles 5:1 and 1 of the Subsidies
Code; (b) the imposition by Brazil of definitive countervailing duties on imports of milk powder from
the EEC was inconsistent with Brazil’s obligations under Articles 6:1-6:4 and 1 of the Code; (c) the
imposition by Brazil of definitive countervailing duties on imports of certain types of milk from the
EEC was inconsistent with Brazil’s obligations under Articles 6:1-6:4 and 1 of the Code. The EC
considered that the Panel’s Report was of considerable value in that it confirmed, and in some cases
defined further, the criteria for the imposition of countervailing duties. This was particularly true of
the following points. Concerning provisional duties, the Report made clear that before such measures
could be taken, a preliminary investigation must have been carried out. Such an investigation involved
at least notification and the granting of a reasonable opportunity for all parties to examine the allegations
and to defend themselves. The Panel concluded that the "preliminary affirmative finding" of subsidization
and injury required by Article 5:1 could only be made following an investigation. Concerning definitive
duties, the Panel confirmed that determinations of injury should result from careful analysis of all relevant
factors specified in Article 6, and be based on positive evidence. Concerning both provisional and
definitive measures, the Panel emphasized that all issues of fact and law considered material by the
investigating authority in reaching its findings must be set out in the public notice, as required by
Article 2:15 of the Code, and that only those arguments could be taken into account by the Panel in
reviewing the compliance of the measures with the Code. This meant that in the context of Panel
proceedings, parties could not argue that their decision was motivated by elements not referred to in
the public notice or a public statement of reasons produced for the first time before the Panel. The
EC welcomed the Panel’s conclusion with regard to the need for a comprehensive coverage of all material
issues of fact and law in the public notice. The EC noted that some of the Panel’s conclusions anticipated
the provisions of the new Subsidies Agreement which would enter into force next year. The fact that
such conclusions were reached under the existing Code was especially welcomed. The EC requested
the Committee to adopt the Panel Report and make the appropriate recommendations to Brazil in order
to resolve this dispute. In this regard, the EC hoped that Brazil would act speedily to implement the
recommendations of the Panel Report.

69. The representative of Brazil expressed his delegation’s dissatisfaction in relation to some of
the statements and conclusions of the Panel. Alleged mistakes of an exclusively procedural nature
could now be deemed so fundamental as to invalidate the decision of the investigating authorities.
Following their investigation Brazilian authorities were convinced that subsidies were causing material
injury and should be counteracted with appropriate measures. Brazil regretted that the GATT system
of dispute settlement could completely ignore the substantive facts in an investigation and ignore real
economic problems and give no consideration whatsoever to the material injury suffered by the industry
affected. The Panel’s Report had placed excessive emphasis on procedural matters. The Panel had
disregarded the lack of a prompt response by the EC to Brazil’s offer of consultations in the beginning
of 1992. Although the Panel had recognized in paragraph 362 of the Report that "this investigation
might have taken a different course if the EC had responded promptly to Brazil’s offer to consultations”,
the Panel did not regard this as a sufficient reason for Brazil to rely on Article 2:9. Brazil was of
the opinion that members of the Committee should give consideration to certain issues of principle
in the Report. The first issue that should be considered was a notion introduced in paragraphs 290,
291 and reiterated in 312 of the Report, that a Panel could not examine the record of an investigation
if the record was not properly reflected in the public notices and other statements of reasons issued
at the time of the finding. The Panel thereby concluded that public notices and the relevant reports
must contain all the justification for findings concerning injury. Consequently the Panel refused to
review any other documents relevant to the dispute, if such documents and data were not published
at a certain moment. The second issue of interest was the assertion, contained in paragraph 262 of
the Report, that "the fulfilment of a signatory’s obligation under Article 2:5 could not be made
conditional on a case by case judgement on the part of the investigating authorities as to whether it
was necessary to seek information from interested parties”. The representative of Brazil said that if
it was correct that all interested parties should be afforded an opportunity to see the relevant information






