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I. Introduction 

1.1 In a communication dated 5 January 1982, the United States requested the 
government of Canada to consult under Article XXII:1 on the administration of the 
Canadian Foreign Investment Review Act. Among the issues which the United States 
wished to raise in the consultation was the practice of the government of Canada 
to enter into agreements with foreign investors according to which these are to 
give preference to the purchase of Canadian goods over imported goods and to meet 
certain export performance requirements. The communication was circulated to the 

£ contracting parties on 7 January 1982 (L/5280). Since the consultation did not 
lead to a solution, the United States, in a communication dated 19 March 1982, 
referred the matter to the CONTRACTING PARTIES in accordance with Article XXIII:2 
(L/5308). 

1.2 At its meeting on 31 March 1982 the Council agreed to establish a Panel and 
authorized its Chairman, in consultation with the two parties concerned and with 
other interested contracting parties, to decide on appropriate terms of reference 
and, in consultation with the two parties concerned, to designate the Chairman and 
the members of the Panel. 

1.3 At the meeting of the Council on 2 November 1982 the Chairman of the Council 
informed the Council that these consultations had been held and that the following 
composition and terms of reference had been agreed: 

Composition 

Chairman: Mr.. T.C. O'Brien 

*• Members: Mr. J.N. Feij 
Mr. M. Ikeda 

Terms of Reference 

"To examine, in the light of the relevant GATT provisions, the matter 
referred to the CONTRACTING PARTIES by the United States concerning the 
administration of the Foreign Investment Review Act of Canada with respect to 
the purchase of goods in Canada and/or export of goods from Canada by certain 
firms subject to that Act; and to make such findings as will assist the 
CONTRACTING PARTIES in making the recommendations or rulings provided for in 
paragraph 2 of Article XXIII." 

1.4 At the Council meeting, a number of delegations expressed doubts whether the 
dispute between the United States and Canada was one for which the GATT had 
competence since it involved investment legislation, a subject not covered by the 
GATT. They therefore reserved their position on the terms of reference (C/M/162, 
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pages 25-26). The representative of the United States said that his government 
was not calling into question the Canadian investment legislation as such but was 
complaining about the two specific trade-related issues mentioned in the terms of 
reference. The representative of Canada said that, in the view of his government, 
the terms of reference ensured that the examination would touch only on trade 
matters within the purview of GATT. The Chairman suggested, and the Council so 
decided, that the terms of reference remain as they stood, that the reservations 
and statements made be placed on the record and that it be presumed that the Panel 
would be limited in its activities and findings to within the four corners of 
GATT. 

1.5 The representatives of the contracting parties which had spoken on the matter 
in the Council were asked by the Chairman of the Panel, in letters dated 20 
December 1982, whether they wished to have an opportunity to be heard by the 
Panel as provided in paragraph 15 of the Understanding Regarding Notification, 
Consultation, Dispute Settlement and Surveillance (BISD 26S/213). Argentina asked 
to be given this opportunity and was heard by the Panel on 25 January 1983. (The 
views of Argentina are summarized below in paragraphs 4.1 and 4.2). 

2. Factual Aspects 

2.1 The following description of the factual aspects, particularly in paragraphs 
2.3, 2.5, 2.7 and 2.12, contains much information about the Foreign Investment 
Review A.ct which is not directly at issue in this dispute but is useful in placing 
the dispute in its general context. 

2.2 The Foreign Investment Review Act. In December 1973 the Parliament of Canada 
enacted the Foreign Investment Review Act. According to Section 2(1) of this Act, 
the Parliament adopted the law "in recognition that the extent to which control of 
Canadian industry, trade and commerce has become acquired by persons other than 
Canadians and the effect thereof on the ability of Canadians to maintain effective 
control over their economic environment is a matter of national concern" and that 
it was therefore expedient to ensure that acquisitions of control of a Canadian 
business or establishments of a new business by persons other than Canadians be 
reviewed and assessed and only be allowed to proceed if the government had 
determined that they were, or were likely to be, of "significant benefit to 
Canada". 

2.3 Section 2(2) lists five factors to be taken into account in assessing whether 
a proposed investment is or is likely to be of significant benefit to Canada. 
These are: 

(a) The effect of the acquisition or establishment on the level and 
nature of economic activity in Canada, including, without limiting the 
generality of the foregoing, the effect on employment, on resource 
processing, on the utilization of parts, components and services 
produced in Canada, and on exports from Canada; 

(b) the degree and significance of participation by Canadians in the 
business enterprise or new business and in any industry or industries in 
Canada of which the business enterprise or new business forms or would 
form a part; 


