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CANADA - MEASURES AFFECTING THE SALE OF GOLD COINS

Report of the Panel

I. INTRODUCTION

1. In a communication dated 25 June 1984, circulated to the contracting
parties on 3 July 1984, South Africa requested bilateral consultations with
Canada under Article XXIII:1 concerning the application of the retail sales
tax by the provincial government of Ontario to the sale of gold coins in a
manner which afforded protection to domestic production of gold coins
(L/5662). Consultations held between the parties on 24 September 1984 did
not lead to a mutually satisfactory solution. South Africa therefore
referred the matter to the CONTRACTING PARTIES in October 1984 and requested
the urgent establishment of a Panel to investigate the matter and give an
appropriate ruling (L/5711). At its meeting of 6-8 and 20 November 1984, the
L Council agreed to establish a Panel to examine South Africa's complaint. The
Chairman of the Council was authorized, in consultation with the parties
concerned, to decide on appropriate terms of reference and to designate the
Panel members (C/M/183).

2. The following terms of reference were announced by the Chairman of the
Council on 29 January 1985 (C/M/185):

"To examine, in the 1light of relevant GATT provisions, the matter
referred to the CONTRACTING PARTIES by South Africa, that is, whether
the action taken with effect from 11 May 1983 in respect of the levying
of the retail sales tax on gold coins by the Province of Ontario accords
with the provisions of Articles III and II of the General Agreement;
whether Canada has carried out 1its obligations in terms of
Article XXIV:12 of the General Agreement; whether any benefits accruing
to South Africa under the General Agreement have been nullified or
impaired; and to make such findings as will assist the
CONTRACTING PARTIES in making the recommendations or giving the rulings
« provided for in paragraph 2 of Article XXIII".

These terms of reference were agreed to on the following understanding, as
outlined by the Chairman of the Council at the same Council meeting: "It is
my understanding that agreement on these terms of reference has been reached
on the basis of the understanding that, in its proceedings, the Panel will
hear arguments as to whether the Ontario provincial retail sales tax measure
on gold coins referred to in the terms of reference accords with the
provisions of Articles III and II of the General Agreement, and will provide
its view thereon to the parties involved, before proceeding to hear any
additional arguments related to the remaining elements outlined in the terms
of reference."

3. The composition of the Panel was announced on 19 February 1985 (C/131):
Chairman: Mr. P.-L. Girard

Members: Mr. M. Tkeda
Mr. M. Shaton
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4, The Panel met on 16 April, 23-24 May, and 13-14 June 1985 to hear
arguments from the parties to the dispute. Pursuant to the understanding on
its terms of reference, the Panel first gave its view to the parties on
24 May 1985 on the question of whether the Ontario measure accorded with the
provisions of Articles 1II and II. In accordance with its request at the
Council meeting of 29 January (C/M/185), the delegation of the FEuropean
Economic Community was heard by the Panel on 13 June 1985. Australia, which
had also expressed an interest in the matter at the same meeting of the
Council, subsequently informed the Panel that it did not wish to appear
before it.

IT. FACTUAL ASPECTS

5. In May 1983, as part of its Budget, the government of the Province of
Ontario presented a Bill to amend the provincial Retail Sales Tax Act. The
resulting Act of the provincial 1legislative assembly received the Royal
Assent on 26 May 1983. Under this Act, Subsection 5(1) of the provincial
Retail Sales Tax Act was amended to exempt from the tax 'Maple Leaf Gold
Coins struck by the Canadian Mint and such other gold coins as are prescribed
by regulation'"; under an amendment to Subsection 45(2) of the Act, the
provincial authorities were empowered to prescribe gold coins to which the
exemption would apply. As a result of this measure, the retail sales tax on
Maple Leaf gold coins in Ontario, previously standing at 7 per cent, was
eliminated with effect from 11 May 1983. No other gold coins, whether
produced in Canada or abroad, were exempted from the tax.

6. Gold coins are included in a duty-free tariff concession by Canada,
applying to '"coin of any metal, of authorized weight and design, issued for
use as currency under the authority of the government of any country; gold
coin" agreed to in the Tokyo Round (see Schedule V - Canada).

7. Provincial sales tax is applicable to all transactions in gold coins
(other than Maple Leafs) between Ontario residents. These include paper
transactions involving no physical movement of coin, "offshore" transactions
undertaken by dealers in Ontario for Ontario residents, and transactions on
the secondary market. The tax is levied on the full market value of any
sales.

8. In Canada, constitutional responsibility for '"direct taxation within a
province in order to the raising of a revenue for provincial purposes" is
vested exclusively in the legislature of each province under Section 92 of
the Canadian Constitution Act, 1867 (formerly the British North America Act).
Responsibility for the regulation of trade and commerce, for currency and
coinage, and for legal tender, is on the other hand within the exclusive
legislative authority of the Federal Parliament under Section 91 of the same
Act. Laws made by either level of government which exceed their respective
legislative jurisdiction, or which are found to be improperly "aimed" at the
jurisdiction of the other level of government, may be struck down as being
ultra vires, and hence constitutionally invalid, only by Canadian courts.
While there are a number of cases where provincial legislation has been so
invalidated as having encroached upon the federal government's trade and
commerce powers, there are also a number of cases where provincial
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legislation has been upheld. There are no Supreme Court of Canada decisions
exactly corresponding to the present situation concerning the differential
application of provincial taxes on domestic and imported goods.

III. MAIN ARGUMENTS

(a) General

9. South Africa argued that the Ontario measure, introduced to provide an
incentive for the local production of gold and gold coins, had caused the
retail sales tax on gold coins in Ontario to be applied in a manner
inconsistent with the ©provisions of Articles III and II of the
General Agreement, and had therefore nullified or impaired benefits accruing
to South Africa within the meaning of Article XXIII. South Africa was of the
view that it was within the Federal Government's competence, acting in
accordance with the relevant provisions of the Canadian constitution, to
induce Ontario to remove the inconsistency with Canada's GATT commitments.
The federal government of Canada had not taken the measures, reasonably at
its disposal and within its power, to ensure observance of its GATT
obligations by Ontario. South Africa thus asked the Panel:

(i) to find that the measure imposed by Ontario infringed Canada's GATT
obligations in that it was inconsistent with the provisions of
Articles II and III;

(1ii) to find that benefits accruing to South Africa under the
General Agreement had been nullified or impaired; and

(1ii) to request the CONTRACTING PARTIES to recommend that Canada take
immediate steps to terminate the discrimination against the
Krugerrand.

10. Canada argued that the government of Canada had not acted in any way
inconsistent with its obligations under the General Agreement. Canada's view
was that its GATT obligation, taking into account Canada's specific
constitutional structure and with respect to the Ontario measure, was that
contained in Article XXIV:12, i.e. to take "such reasonable measures as may
be available to it to ensure observance of the provisions of this Agreement
by the regional and local governments within its territory." Canada pointed
out that the Ontario measure in question was not taken by Canada, but by a
provincial government which was not a contracting party.  If it had been
intended that a contracting party, which is a federal state such as Canada,
was to be deemed to have automatically and directly violated a specific GATT
obligation as a result of a measure taken by another level of government
falling within its territory and which did not observe that provision, then
the obligation contained in Article XXIV:12 would be unnecessary. It would
be left empty of practical meaning. As an integral part of GATT, Canada felt
that the Article XXIV:12 obligation must have practical content. Canada
further stated that it had fulfilled its Article XXIV:12 obligation. Canada
therefore asked the Panel to find that Canada had not acted in a manner
inconsistent with its obligations under Articles III and II, that Canada's
obligation in the matter being examined by the Panel was limited to that
contained in Article XXIV:12, and that Canada had fully complied with its
obligation under that paragraph.
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11. Moreover, Canada's view was that the language of Article XXIV:12
introduces the concept of '"observance" of the provisions of the
General Agreement by regional or local levels of government. Canada held
that "lack of observance'" by another level of government in a federal State
like Canada does not in itself entail a failure by the contracting party to
act in a manner consistent with its GATT obligations. "Observance"
represents a distinct and important GATT concept. Therefore, Canada accepted
that it would be appropriate for the Panel to examine whether, in the case at
hand, there had been a failure on the part of the Government of Ontario to
observe certain GATT provisions.

(b) Articles III and 11

12. Pursuant to the understanding on its terms of reference, the Panel first
heard arguments on whether the measure taken by Ontario accorded with the
provisions of Article III and Article II of the General Agreement.

13. In relation to Article III, South Africa argued firstly that, as the
Ontario measure was explicitly aimed at advantaging domestically produced
Maple Leaf gold coins, it was in its intent inconsistent with the provisions
of Article III:1 that internal taxes 'should not be applied to imported or
domestic products so as to afford protection to domestic production". In
this connection South Africa called attention to the statement by the
Provincial Treasurer, in his 1983 budget statement, that "In the meantime, I
would like to announce a modest incentive to assist our gold producers.
Currently, a significant amount of the production of gold in Ontario is used
in making the Canadian Maple Leaf gold coin. I propose to remove the retail
sales tax from this coin to encourage its production in the face of
increasing future competition." The intent and purpose of the measure, as
announced by the Ontario Treasurer, was to assist Canadian gold producers by
stimulating sales of the Maple Leaf coin, which was an important outlet for
Canadian gold, mostly produced in Ontario. Exemption of the Maple Leaf coin
only from the 7 per cent retail sales tax brought about a mandatory price
differential which afforded an effective protection of 7 per cent for that
coin over a directly competing imported product, namely the Krugerrand. It
was evident that the Ontario measure was not aimed at stimulating total
demand for gold coins, but at switching demand to achieve an increase in
Maple Leaf gold coin sales. It was thus contrary to the provisions of
Article III:1.

14. Secondly, the Ontario measure conflicted directly with the provision of
Article I11:2 that '"products of the territory of any contracting party
imported into the territory of any other contracting party shall not be
subject, directly or indirectly, to internal taxes or charges of any kind in
excess of those applied, directly or indirectly, to like domestic products".
There was no doubt that the Krugerrand and Maple Leaf coins were '"like
products" within the meaning of Article III:2. Both coins were produced in
quantity, to the same standard based on the fine ounce of gold, and only
these two coins shared the fine ounce as the standard of their gold content;
both were legal tender in their countries of origin; and the two coins sold
in international markets at virtually the same price. Thus the Ontario
measure, by subjecting a product of South Africa imported into Canadian
territory to internal taxation in excess of that applied to the like domestic
product, conflicted with the provisions of Article III:2.
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15. Thirdly, the Ontario measure upset the competitive relationship between
the domestic and imported product and gave an unfair marketing and promotion
advantage to the Maple Leaf coin. The measure thus contravened Article III:4
of the General Agreement. Serious trade losses had occurred in the Ontario
market following the introduction of the measure.

16. 1In relation to Article II, South Africa argued that the measure led to a
non-observance of, and hence an impairment of, the Canadian duty-free
concession on gold coins, which had been agreed in the Tokyo Round without
any qualification on the part of Canada that the Federal Government suffered
any constitutional or other impediment in ensuring that the net worth of the
concession would not be impaired or nullified in any way. The Ontario
measure, being inconsistent with Article III:2, violated the provisions of
Article II:2 (a), under which "a charge equivalent to an internal tax imposed
consistently with the provisions of paragraph 2 of Article III" may be
imposed on importation of any product. The discriminatory treatment
introduced by the tax measure led in turn to a violation of Article II:1(a)
in that Canada was not according to another contracting party 'treatment no
less favourable than that provided for in the appropriate Part of the
appropriate Schedule". The sales tax was not legally equated with a customs
duty, but the Ontario measure (although not applied at the time of
importation) had the same effect as a tariff, and therefore nullified the
tariff binding. The security and the predictability of market access offered
by the tariff concession, which was a central obligation under GATT, had been
undermined by the unilateral modification of competitive conditions in
Canada, without Canada having recourse to Article XXVIII. Benefits accruing
to South Africa under Article II had therefore been impaired.

17. Canada argued that the measure taken by Ontario was to be viewed in the
light of Canada's obligations as a contracting party. The Government of
Canada had not acted in a manner inconsistent with its obligations under
Articles I1 and III. The relevant tariff binding was being honoured, no
additional charges were applied at the border and no internal discriminatory
measures were being applied by the Government of Canada. The obligation of a
federal State like Canada was limited in such a case as that before the Panel
to that contained in Article XXIV:12. After carefully reviewing the drafting
history, Canada was of the view that the intent of the drafters of the
General Agreement in this regard, as reflected in Article XXIV:12, was clear.
Canada reviewed the efforts made by the drafters to attempt to come to terms
with a situation in which local-level measures taken in federal States like
Canada might create a failure on the part of local governments to observe
provisions of the GATT. As early as the 1946 London drafting Conference,
delegations engaged in the search for language which would provide for some
discipline in such circumstances. In the view of Canada, if measures of
local and regional governments contrary to the intention of a particular
provision of the General Agreement were automatically and directly to imply a
breach of that obligation by the contracting party regardless of specific
constitutional circumstances then the concern of delegations was misplaced
and proposals for what eventually became Article XXIV:12 were redundant. In
the context of continuing discussions on this provision, at the 1947 Geveva
session, one delegate, reflecting the majority view, referred to local
authorities "which are not strictly bound, so to speak, by the provisions of
the Agreement, depending of course upon the constitutional procedure of the
country concerned". (UN doc.E/PC/T/TAC/PV.19, pages 32-3).
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18. Canada held that its view of this matter was reinforced by amendments
proposed at the Havana Conference to extend the scope of what was, in effect,
the Article XXIV:12 obligation as follows: '""Each Member ... shall be
responsible for any act or omission to act contrary to the provisions of this
Charter on the part of any such governments and authorities" (i.e. of a
regional and local nature). The amendment was twice proposed and twice
rejected by delegations. Canada stated that it believes that the close
review of the drafting history clearly indicated that delegations accepted
that, depending on the precise nature of specific constitutional regimes, the
obligation of a contracting party with respect to measures taken by other
levels of government did not necessarily include direct responsibility in
terms of standard GATT obligations for such measures if they did not observe
the intent of GATT provisions, but rather responsibility in terms of the
Article XXIV:12 obligation. Canada reiterated that it had joined GATT as an
original signatory with the provisions of Article XXIV:12 as an integral part
of the General Agreement and that it was fully known and accepted, as
demonstrated by the drafting history, that Article XXIV:12 applied as the
obligation of federal States 1like Canada, depending on the specific
constitutional regime in question, when measures taken by local and regional
governments are examined.

19. Recalling the provincial responsibility under the Canadian constitution
for "direct taxation within a province in order to the raising of a revenue
for provincial purposes'", Canada noted that Canadian courts have ruled that
taxation may have a mixed purpose; it may be used as an instrument of
economic and social policy and this may entail a forfeiture of revenue.
Provinces also enjoy exclusive constitutional responsibility for '"property
and civil rights'", the judicial interpretation of which includes business
carried out within provincial boundaries.

20. Canada said that neither the Canadian federal government nor the federal
legislature possesses the constitutional power to oblige a provincial
government to modify a measure that the federal authorities might consider as
being improperly aimed at federal constitutional jurisdiction. Only an
appropriate Canadian court can make such a determination. Accordingly, in
the absence of any such determination, any legislation is presumed to be
constitutional. In most division of power cases in Canada, the law or
measure being examined has some aspects which are clearly within the
jurisdiction of the federal legislature and others which appear to be outside
its jurisdiction. The Canadian Court makes an assessment in the light of all
the circumstances in order to select the dominant features of the law or
measure. The federal government cannot directly interfere in, nor would it
expect to be regularly consulted on, the making of economic and budgetary
policy by a province. Moreover, unlike the situation in almost all other
federal states, the conclusion of treaties by the federal government did not
confer on it the authority to implement their provisions in respect of
subjects of provincial jurisdiction. The Judicial Committee of the Privy
Council of the United Kingdom, acting as Canada's supreme constitutional
authority at the time, ruled in 1937 that questions arising in such areas
have to be dealt with by co-operation and consultation between the federal
government and the provinces; this decision has never been overruled.

21. Canada went on to state that, although Canada had not acted in any way
inconsistent with its Article II and III obligations and although it held
that such obligations did not apply directly or automatically when provincial
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measures are examined, it accepted that, in order for the Panel to be in a
position to examine whether Canada had acted consistently with its
Article XXIV:12 obligation, the Panel would have to examine whether the
Ontario action observed the intent of Articles II and III.

22, 1In relation to the observance of Article II by Ontario, Canada argued
that this Article did not apply to internal measures imposed on imported
goods after they had entered the territory of a contracting party but only to
measures imposed at the time of importation. The distinction between
"imported" goods and '"importation" of products had been clearly established
in GATT practice, in particular in the Belgian Family Allowance case
(BISD 15/59) and the case regarding EEC measures on animal feed proteins
(BISD 255/67). The Ontario retail sales tax measure was levied at the time
of retail sale of goods within the province, not at the time of importationm.
It did not directly affect the importation of gold investment coins as such,
but was an internal measure affecting their sale once within the provincial
territory. Canada's view was, therefore, that the Ontario measure did not
entail a lack of observance of Article II.

23. With respect to the general question of whether the measure observed the
national treatment principle of Article III, Canada agreed that the
Krugerrand and Maple Leaf were "like" products as investment coins within the
meaning of that provision. Canada noted, however, that the measure provided
for the extension of the sales tax exemption to "such other gold coins as are
prescribed by regulation". Thus gold coins other than the Maple Leaf were
not excluded from the legal provisions of the measure, although the exemption
was currently applied only to the Maple Leaf. Moreover, Canada noted that
the question of legal tender was, in its view, not relevant to the case at
hand. The Krugerrand was not 1legal tender in Canada. The essential
characteristic of gold investment coins was that of a commodity to be bought
and sold as a good with commercial value well in excess of the nominal face
value. Canada stated that Ontario was clearly entitled to tax the entire
transaction value of any given gold coin and not only its premium over the
face value. As a '"commodity" or '"good", the commodity value of the coin was
represented by the full market price, including the portion thereof which
represented the face value of such a coin.

24, 1In relation to South Africa's view that benefits accruing to it under
Article II had been nullified or impaired, Canada recognized that, if it were
shown that Canada had acted in a manner inconsistent with its obligations
under GATT, the action would constitute a prima facie case of nullification
or impairment, independently of any trade effects. By contrast, if it were
shown that Canada had not acted inconsistently with its obligations,
South Africa's complaint would be pursued under Article XXIII:l(c). Canada
noted that CONTRACTING PARTIES adopted the 1979 Framework Understanding that
catalogues and refines the dispute settlement procedures in the light of
experience. In this regard, prima facie cases, for which inconsistency with
the General Agreement is the only criterion, are contrasted with cases
brought under Article XXIII:1(b) or (c) which require the complainant to
provide a detailed justificationm. In 1light of the 1979 Framework
Understanding, Canada stated that the concept of '"non-violation" prima facie
nullification or impairment was not a relevant GATT legal concept.

25, As Canada had not, in its view, acted inconsistently with its GATT
obligations, Canada therefore argued that South Africa was obliged to present
a detailed justification which demonstrated how the competitive relationship






