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I. INTRODUCTION 

1. On 6 May 1991 Sweden requested consultations with the United States under Article 15:2 of 
the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 
(hereinafter referred to as "the Agreement"), regarding anti-dumping duties imposed by the United States 
in 1973 on imports of stainless steel plate from Sweden. On 9 July 1991 such consultations were held 
between the two parties. In a letter to the Committee on Anti-Dumping Practices (hereinafter referred 
to as "the Committee") dated 10 October 1991, Sweden stated that the consultations had failed to achieve 
a mutually satisfactory solution, and referred the matter to the Committee for conciliation under Article 
15:3 of the Agreement (ADP/67). Conciliation on this matter was held at a regular meeting of the 
Committee on 21 October 1991 (ADP/M/35). As the conciliation process did not lead to a resolution 
of this dispute, Sweden, on 15 April 1992, requested the establishment of a panel under Article 15:5 
of the Agreement to examine the matter (ADP/77). 

2. At its regular meeting on 27 April 1992, the Committee decided to establish a panel in the 
matter referred to the Committee by Sweden in document ADP/77. The Committee authorized its 
Chairman to decide, in consultation with the parties to the dispute, on the terms of reference of the 
Panel, and to decide, after securing the agreement of the two parties, on the composition of the Panel 
(ADP/M/37). 

3. On 17 September 1992 the Committee was informed by its Chairman in document ADP/84 
that the terms of reference and composition of the Panel were as follows: 

Terms of Reference: 

"To examine, in the light of the relevant provisions of the Agreement 
on Implementation of Article VI of the General Agreement, the matter 
referred to the Committee by Sweden in document ADP/67, and to 
make such findings as will assist the Committee in making 
recommendations or in giving rulings. " 

Composition: 

Chairman: Mr. Friedrich Klein 

Members: Mr. David Walker 
Mr. Peter Palecka 

4. The Panel met with the parties to the dispute on 8 December 1992 and 24-25 February 1993. 
The Panel submitted its findings and conclusions to the parties on 4 February 1994. 

n. FACTUAL ASPECTS 

5. The dispute before the Panel concerned anti-dumping duties imposed by the United States in 
1973 on imports of stainless steel plate from Sweden. 

6. On 25 April 1972 the United States Treasury Department received a complaint that stainless 
steel plate imported from Sweden was being dumped in the United States and was injuring a US industry. 
On 31 January 1973 the Department of Treasury issued a "Determination of Sales at Less Than Fair 
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Value".1 The United States Tariff Commission investigated the matter and determined on 1 May 1973 
that an industry in the United States was injured within the meaning of the Antidumping Act of 1921 
by reason of imports of stainless steel plate from Sweden which the Secretary of Treasury had determined 
to be sold or likely to be sold at less than fair value.2 On 5 June 1973 the Department of Treasury 
issued a finding of dumping3 with respect to stainless steel plate from Sweden.4 The finding covered 
all exporters of stainless steel plate from Sweden except Stora Kopparbergs Bergslags AB. As Swedish 
companies merged, the merged companies remained subject to the finding. 

7. In June 1976, two letters were sent by counsel representing Uddeholm AB, a Swedish stainless 
steel plate producer, to the US Customs Service of the Department of Treasury raising the question 

'38 Fed. Reg. 3204 (2 February 1973). 

determination of Injury in Investigation No. AA1921-114, 1 May 1973, Tariff Commission 
Publication 573. 38 Fed. Reg. 11381 (7 May 1973). 

3Up until the entry into force of the Trade Agreements Act of 1979, the United States used the 
term "finding of dumping" or "dumping finding" to mean the decision to impose anti-dumping duties. 
Subsequently, the term "anti-dumping duty order" was used to indicate the same thing. The terms 
are used interchangeably in this text. 

438 Fed. Reg. 15079(8 June 1973). The product coverage of this finding was "stainless steel plate 
from Sweden" except for shipments by Stora Kopparbergs Bergslags AB. The 1990 Federal Register 
notice of the Department of Commerce's determination not to revoke the 1973 anti-dumping finding 
(55 Fed. Reg. 36680, 6 September 1990) states that imports covered by this finding are shipments 
of stainless steel plate from Sweden classifiable under item number 607.9005 of the Tariff Schedules 
of the United States Annotated through 1988, and that this merchandise is currently classifiable under 
items numbers 7219.12.00,7219.21.00,7219.22.00,7219.31.00, and 7219.11.00 of the Harmonized 
Tariff Schedule (HTS) to which the United States converted on 1 January 1989. The notice indicates 
that the HTS item numbers are provided only for convenience and Customs purposes, and that the 
written description of the scope remains dispositive. The following products correspond to the above-
cited HTS item numbers: 

Flat-rolled products of stainless steel, of a width 600 mm or more, not further worked 
than hot-rolled, in coils, of a thickness of 4.75 mm or more but not exceeding 10 mm. 
(7219.12.00) 

Flat-rolled products of stainless steel, of a width 600 mm or more, not further worked 
than hot-rolled, not in coils, of a thickness exceeding 10 mm. (7219.21.00) 

Flat-rolled products of stainless steel, of a width 600 mm or more, not further worked 
than hot-rolled, not in coils, of a thickness of 4.75 mm or more but not exceeding 
10 mm. (7219.22.00) 

Flat-rolled products of stainless steel, of a width 600 mm or more, not further worked 
than cold-rolled (cold-reduced), 

of a thickness of 4.75 mm or more. (7219.31.00) 

Flat-rolled products of stainless steel, of a width 600 mm or more, not further worked 
than hot-rolled, in coils, of a thickness exceeding 10 mm. (7219.11.00) 
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as to whether three specific products - Stavex, Ramex and Type 904L steel - were covered by the 1973 
finding of dumping issued with respect to stainless steel plate from Sweden. On 11 November 1976 
the US Customs Service responded by letter that the Office of Regulations and Rulings, Value Branch, 
had advised it that these three types of steel were not included within the purview of the 1973 dumping 
finding and that accordingly, Customs Service field officers would be instructed to appraise and liquidate 
all entries of this merchandise without regard to the Antidumping Act. 

8. In May 1980, Avesta Jernverks requested a ruling as to whether or not several special grades 
of stainless steel, including 253 MA and 254 SMO, were within the scope of the anti-dumping order.3 

On21 October 1980, the United StatesDepartmentofConmierce(hereinafterreferredtoasthe"DOC") 
ruled that the following six products were within the scope of the anti-dumping order: 254 SLX, 253 MA, 
254 SFER, 254 SMO, 3 RE 60, and 393 HCR/393. On 4 March 1981 Avesta Jernverks made a request 
for reconsideration of the ruling, and on 3 December 1981 the DOC affirmed its previous ruling. 

9. The relevant United States law on reviews of affirmative determinations of dumping or injury 
is in Title VII of the Tariff Act of 1930, as amended. The most recent amendments concerning such 
reviews resulted from the United States Trade and Tariff Act of 1984 (signed into law on 
30 October 1984). Section 7516 of this Act provides, in part, as follows: Whenever the administering 
authority receives information concerning, or a request for the review of, an affirmative determination 
of dumping or injury, which shows changed circumstances sufficient to warrant a review of such 
determination, it shall conduct such a review after publishing notice of the review in the Federal Register. 
During a review investigation of an injury determination, the party seeking revocation of an anti-dumping 
duty order shall have the burden of persuasion with respect to whether there are changed circumstances 
sufficient to warrant revocation of the anti-dumping duty order. 

10. In 1973 there were four unrelated Swedish companies producing stainless steel plate in Sweden 
and exporting to the United States: Avesta Jernverks AB, Uddeholm AB, Granges Nyby ABandStora 
Kopparbergs Bergslags AB. In 1974 Avesta Jernverks halted production of carbon steel products at 
its mill at Avesta, Sweden. In 1976, Stora Kopparbergs Bergslags terminated its production of stainless 
steel products, and in 1977 sold its remaining production facilities for high speed and tool steel to 
Uddeholm. In 1977 Granges Nyby's plate-producing facilities were closed. In 1979 Uddeholm's 
stainless steel operations were acquired by Granges Nyby and its name was changed to Nyby Uddeholm. 
In 1980 Avesta Jernverks and Nyby Uddeholm each commissioned a new continuous casting unit for 
stainless steel products. 

11. In 1976 the Ingersoll Division of Borg Warner Corporation, a US stainless steel plate producer 
located in New Castle, Indiana, was acquired by the Axel Johnson Group of which Avesta Jernverks 
was a member. The Ingersoll Division became "Avesta Inc." 

12. In 1983 the two remaining producers of stainless steel plate (Avesta Jernverks and Nyby 
Uddeholm) and the two producers of other stainless steel products (Fagersta and Sandvik) began 
negotiations to merge or consolidate their separate companies. In 1984 Avesta Jernverks and Sandvik 
together acquired the stainless steel operations of Fagersta and Nyby Uddeholm, with Sandvik producing 

sThe products 253 MA and 254 SMO are patented grades of stainless steel plate. They are not 
related in any way to Stavex, Ramex or Type 904L. 

The entirety of Section 751 is carried in Annex I, infra. 
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stainless steel seamless tubing and wire, and the "Avesta Group"7 producing stainless steel flat-rolled 
products and welded pipes and tubes, as well as certain stainless steel forgings, welding wire and 
electrodes, knocked-down pressure vessels and fittings. Avesta AB is the new name for the corporate 
entity created in May 1984 of certain stainless steel units of three companies: Avesta Jernverks AB, 
NybyUddeholm AB and Fagersta AB. Since May 1984, the entire Swedish stainless steel plate industry 
has consisted of the single corporate enterprise of the Avesta Group of which Avesta AB is a part. 

13. The amount of the anti-dumping duties to be collected on stainless steel plate from Sweden 
has been subject to three administrative reviews by the DOC.8 A fourth review was begun in May 1983. 
On 30 August 1985, the International Trade Administration of the Department of Commerce (hereinafter 
referred to as the "ITA") advised all interested parties that pursuant to certain provisions of the Trade 
and Tariff Act of 19849, all future administrative reviews would be conducted upon request rather than 
automatically on an annual basis. The ITA did not receive a request for review of Swedish stainless 
steel plate and thus terminated the review begun in 1983. On 16 September 198S, the DOC instructed 
the US Customs Service to require the deposit of estimated anti-dumping duties at the rates previously 
applied, namely, 4.46 per cent for Nyby Uddeholm and zero per cent for Avesta Jernverks. 

14. In January 1986, a request was made to the DOC by Avesta AB to determine which duty rate -
the zero rate applicable to the former Avesta Jernverks or the 4.46 per cent applicable to the former 
Nyby Uddeholm - would apply to the new company. US domestic producers filed several briefs in 
opposition to the request for a zero-duty rate, and Avesta AB made replies to that opposition. Avesta AB 
continued to seek a response until 1989, when it was told that the request was dormant. In August 1991, 
US domestic producers sent a letter to the DOC advising it that they remained opposed to the requested 
zero-duty rate. In October 1991 the DOC informed Avesta AB that it had not yet been able to assess 
whether it could, procedurally, issue a ruling in response to Avesta AB's request. Since then, Avesta AB 
has received no further communication from the DOC. The duty rate assigned to Avesta AB has 
remained at 4.46 per cent. 

15. On two occasions, in 1990 and 1991, the DOC published notices in the Federal Register stating 
that unless the finding on stainless steel plate from Sweden was still of interest to interested parties, 
it would revoke the finding. On both occasions domestic stainless steel plate producers notified the 
DOC that they were still interested in having the finding maintained. In light of the expressed interest, 
the DOC determined not to revoke the finding.10 

16. On 8 July 1985 Avesta AB and Avesta Stainless Inc. filed a request pursuant to section 751(b) 
of the Tariff Act of 1930 with the United States International Trade Commission (hereinafter referred 

7The "Avesta Group" consists of nine wholly-owned manufacturing companies (including Avesta AB -
the new name for Avesta Jernverks - and Avesta Inc. of New Castle, Indiana), eight affiliated 

manufacturing companies, 19 wholly-owned sales companies - of which Avesta Stainless Inc. is the 
US sales company - and several non-manufacturing associated companies. 

following the enactment of the Trade Agreements Act of 1979, the responsibility for dumping 
investigations, determinations and reviews was shifted from the Department of Treasury to the 
Department of Commerce. The results of the three reviews were published in 47 Fed. Reg. 29867 
(9 July 1982), 47 Fed. Reg. 41151 (17 September 1982) and 49 Fed. Reg. 39885 (11 October 1984), 
respectively. 

'Pub. Law No. 98-573, para. 611(a), 98 Stat. 2948, 3031 (1984), (amending the Tariff Act of 
1930, 751(a); 19 U.S.C. 1675(a)). 

,055 Fed. Reg. 36680 (6 September 1990), 56 Fed. Reg. 40866 (16 August 1991). 
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to as the "USITC") for review of the 1973 affirmative determination of injury based on changed 
circumstances. The request included a summary of the alleged changed circumstances as follows11: 

"The circumstances surrounding the effects which imports of Swedish stainless steel 
plate have on United States producers in mid-1985 have changed enormously from 
the circumstances which prevailed in 1972. There have occurred four major changes: 

First, imports of Swedish plate into the United States are commercially insignificant 
and statistically de minimis; since 1976 imports of Swedish plate have represented 
less than one per cent of apparent U.S. consumption in every year but one. 

Second, in 1972 there were four Swedish companies producing stainless steel plate 
at four locations in Sweden; today, the sole Swedish plate producer manufactures plate 
at two Swedish mills and one mill in the United States. 

Third, in 1976, the Ingersoll Division of the Borg-Warner Company produced stainless 
steel plate at its mill at New Castle, Indiana, and accounted for [ ] per cent of apparent 
U.S. consumption. That mill was acquired in 1976 by a predecessor of Sweden's sole 
producer and, in 1984, accounted for [ ] per cent of apparent U.S. consumption. 

Fourth, in 1972 Sweden and the European Community entered into a bilateral trade 
agreement which allow Swedish plate duty-free entry into the EC; today, in sharp 
contrast to the 1970-1972 period, Swedish exports to the EC are almost 20 times the 
quantity of plate exported to the United States." 

Also contained in the request was the argument that in the event of revocation of the 1973 finding, 
future imports of stainless steel plate from Sweden would not cause material injury to the US industry 
because, in part, of the improved state of the US domestic industry. On 31 July 1985 the USITC 
published a notice in the Federal Register12 requesting public comment concerning whether the changed 
circumstances alleged by the requesting Party were sufficient to warrant a review investigation. A 
number of domestic producers represented by the same counsel provided comments in opposition to 
the request for a review investigation. 

17. On 23 October 1985 the USITC determined that the request did not show changed circumstances 
sufficient to warrant institution of a review investigation and dismissed the request by a three-to-two 
vote.13 The rationale for this decision as stated by the USITC is found in Annex II. 

18. On28 October 1985 Avesta AB and Avesta Stainless Inc. brought an action in the United States 
Court of International Trade (hereinafter referred to as "the CIT") seeking an order invalidating and 

"Request for Review and Revocation of "Finding of Dumping" Against Stainless Steel Plate from 
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf 
of Avesta AB and Avesta Stainless Inc., 8 July 1985, pp. 33-34. A summary of the changed 
circumstances alleged in the request is also found in 
50 Fed. Reg. 31056 (13 July 1985). 

1250 Fed. Reg. 31056 (31 July 1985). 

1350 Fed. Reg. 43613 (28 October 1985). 
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vacating the determination by the USITC not to institute a review investigation. On 7 June 1988, in 
a review of each of Avesta's claims of error, the motion was denied by the CIT.14 

19. On 24 February 1987, while the lawsuit challenging the dismissal of the first request for review 
by the USITC was still pending, Avesta AB and Avesta Stainless Inc. filed a second request with the 
USITC for a review of the 1973 injury determination. The changed circumstances alleged in the request 
for review were summarized in the request as follows15: 

"First, Sweden's stainless steel plate-producing industry has shrunk from four producers 
in 1972 to a single producer in 1987 with a consistently decreasing capacity to produce 
stainless steel products. 

Second, imports of hot-rolled stainless steel plate from Sweden have been and are at 
de minimis levels and, in 1986, imports of Swedish hot-rolled stainless steel plate 
represented [ ] per cent of apparent U.S. consumption. 

Third, the de minimis levels of imports from Sweden result directly from the 1976 
acquisition of a hot-rolling plate producing mill in the United States by a predecessor 
of Avesta. Today, Avesta's U.S. mill is one of the United States' largest producers 
of hot-rolled stainless steel plate and Avesta has virtually abandoned exports to the 
United States except for extremely small quantities of patented or "special" grades of 
hot-rolled plate. 

Fourth, In sharp contrast to the early 1970's, the European Communities represent 
an increasingly strong and natural market for Swedish plate (which enters the EC duty­
free and without any quantitative limits). The Tariff Commission's 1973 determination 
was principally based on the facts that there was a "decline in demand for stainless 
steel plate ... in Sweden's largest market, Western Europe ..." and that "Sweden 
maintained its total export level in 1971 by increasing its exports to the United States 
market...". These circumstances have totally changed. In fact, Swedish exports to 
the EC have increased 266 per cent from 1971 to 1985. 

Fifth, today's U.S. producers are highly protected. On March 1, 1986, the 
United States implemented bilateral quota agreements with virtually every major stainless 
steel plate exporting country, including Japan and the European Communities. These 
voluntary restraint agreements ("VRAs") absolutely limit the quantity of stainless steel 
plate which may be imported into the United States from the major exporting nations. 
But even before this quota system became effective in 1986, the competitive 
United States industry was obviously prospering: 

14 Avesta AB and Avesta Stainless Inc v. United States. 689 F. Supp. 1173 (CIT 1988). 

"Request for Review and Revocation of "Finding of Dumping" Against Stainless Steel Plate from 
Sweden Issued on June 7, 1973, Submitted Pursuant to Section 751 of the Tariff Act of 1930 on Behalf 
of Avesta AB and Avesta Stainless Inc., 23 February 1987. A summary of the changed circumstances 
alleged in the request is also found in 52 Fed. Reg. 9551 (25 March 1987). 
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Sixth, the United States system of quotas seriously inhibits Swedish plate from competing 
in the United States market. In exchange for the quota commitments from major 
exporting countries, the United States agreed (i) to eliminate the additional "Section 201" 
duties on stainless steel plate imported from the so-called "VRA countries"; (ii) to 
revoke all countervailing duty and antidumping orders in effect against imports of 
stainless steel plate from any "VRA country"; and (iii) to obtain assurances from the 
United States producers that they will not commence new antidumping or countervailing 
duty proceedings against imports of stainless steel plate from any "VRA country". 
Sweden is not a VRA-signatory country and, as a result, even if the 14-year Finding 
of Dumping is revoked or modified, imports of stainless steel plate from Sweden will 
remain subject to all regular customs duties and to the antidumping and countervailing 
duty laws while imports from the "VRA countries" have a "license to dump". 

Seventh, no United States producer manufactures cold-rolled plate in large widths in 
a continuous process. This product has never been widely offered for sale in the 
United States and, in 1986, imports of this product from Sweden represented only one-
half of one per cent of total U.S. consumption of stainless steel plate. 

Eighth, certain types of hot-rolled stainless steel plate which did not exist in the early 
1970's are now being imported from Sweden in minimal quantities. These plates are 
composed of patented grades of stainless steel which are not manufactured by any 
U.S. producer." (emphasis added by Avesta AB) 

On 30 March 1987 the USITC published a notice in the Federal Register16 requesting public comment 
regarding the request for review. The parties which commented on the request for a review investigation 
were Allegheny Ludlum Corporation, Armco Inc., Jessop Steel Company, J&L Specialty Products 
Company, Washington Steel Corporation, and the United Steelworkers of America, represented by 
the same counsel. The petitioners Avesta AB and Avesta Stainless Inc. also filed a response to the 
notice, adding further information and argument to their petition. On 1 July 1987 the USITC, by a 
three-to-two majority, dismissed the request, concluding that the petitioner had not shown changed 
circumstances sufficient to warrant institution of a review investigation.17 The rationale for this decision 
as stated by the USITC is found in Annex III. 

20. On 8 July 1987 Avesta AB and Avesta Stainless Inc. filed a request with the USITC for 
reconsideration of the USITC's determination not to institute a review investigation. It was stated in 
the request that "somewhere in the administrative agency process, there was a serious misreading of 
the basic facts." The factual misreadings alleged were: 

1652 Fed. Reg. 9551 (25 March 1987). 

1752 Fed. Reg. 24541 (1 July 1987). 


